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15 February 2017 
 

Dear John 
 
 

At my evidence session with the Committee on the 2 February I promised to write to the 
Committee to clarify the extent to which the Bill will affect those who provide public services 
on behalf of devolved Welsh Authorities. 
 
The provisions in the Trade Union (Wales) Bill, as introduced, will dis-apply the provisions of 
the Trade Union Act 2016 to “devolved Welsh authorities” which are defined in the Wales 
Act 2017.  
 
Devolved Welsh authorities are listed in Schedule 3 to the Act. The definition also includes 
other public authorities that exercise functions in devolved areas and will include new public 
bodies which may be created in the future such as the WRA. Where the devolved authority 
has contracted with a private sector or third sector body to provide public services, that 
provider will not fall within the definition and therefore will not be within the scope of the Bill.   
 
The Bill will change how the UK Trade Union Act 2016 will apply to Wales in the following 
ways. 
 
Provisions in the 2016 Act for facility time and check off impose duties on public sector 
employers. Public sector employers are as specified in regulations yet to be made by the 
Secretary of State but will not include any private or third sector employer, whether 
providing a service on behalf of a public body or not. The effect of the Bill is these duties will 
not apply to devolved Welsh authorities.  As they already will not apply to private or third 
sector bodies, nobody working on behalf of a devolved Welsh authority will be captured by 
the facility time and check-off provisions, although they may still apply to non-devolved 
public sector employers operating within Wales. The Trade Union Act 2016 will apply the 
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40% ballot threshold to workers who are engaged in providing ‘important public services’ 
which are specified in regulations to be made by the Secretary of State but which must 
within the following categories; 
a) health services; 
b) education of those aged under 17; 
c) fire services; 
d) transport services; 
e) decommissioning of nuclear installations and management of radioactive waste and 

spent fuel; 
f) border security. 
 
‘Important public services’ has been interpreted by the UK Government to include any public 
service whether provided by a public or private sector body. Draft regulations published by 
the UK Government in January 2016 show the intention is to include services provided by 
rail, bus and air operators within the private sector. The effect of the Bill is that regulations 
may not specify as ’important public services’ services provided by devolved Welsh 
authorities and the 40% threshold will not apply to workers taking industrial action who are 
employed by these authorities. Important public services provided by private or third sector 
bodies would remain subject to the threshold as set out in the 2016 Act.    
 
The Committee were particularly interested in the application of the Bill to social care 
services. Because social care does not fall within any of the categories of ‘important public 
services’ that may be specified in the Secretary of State’s regulations, the 40% ballot 
threshold can not apply to workers who are engaged in providing social care services in 
Wales. This is the case whether they are employed by devolved Welsh authorities or by 
private or third sector providers.  
 
For the avoidance of any confusion, I also wanted to clarify the position in relation to the 
Government’s consultation on the use of agency workers, as this did come up during the 
discussion. As the Committee may be aware, in July 2015 the UK Government consulted on 
a proposal to revoke Regulation 7 of the Conduct of Employment Agencies and 
Employment Businesses Regulations 2003. Regulation 7 prohibits employment businesses 
from providing temporary workers to provide cover during industrial action. Whilst the UK 
Government has not yet acted following its consultation, should it revoke the regulation this 
would apply to industrial action taken by workers in all sectors, including workers employed 
in the public sector in Wales.  
 
In September 2016, I published a consultation on whether the legal position should continue 
unchanged in Wales – i.e. to sustain the position where devolved Welsh authorities in 
Wales are unable to use temporary workers to provide cover when their staff take industrial 
action. I am yet to announce my policy on this but, as I mentioned in my legislative 
statement, one option would be to seek legislation in this Bill to affect devolved Welsh 
authorities. Should this be the case the effect of revoking Regulation 7 would apply to all 
other employers.  
 
I also spoke to the Committee about correspondence I have received from Ben Gummer 
MP Minister for the Cabinet Office and Paymaster General. I have contacted his office to 
forward the Committee’s request to see the correspondence and informed them that I feel 
obliged to release the letter to you.   
 
Elements of our approach, for example the Regulatory Impact Assessment, have been 
predicated on the commencement of these provisions in the UK Act. The Committee will 
therefore wish to be cognisant of this development as part of their consideration, which is 



 

 

why I have decided to share the attached letter with you without the consent of the Cabinet 
Office.     
 
I am copying this letter to the Chair of the Constitutional and Legislative Affairs Committee.  
 
Yours sincerely 
 

 
 
Mark Drakeford AM/AC 
Ysgrifennydd y Cabinet dros Gyllid a Llywodraeth Leol 
Cabinet Secretary for Finance and Local Government 
 








